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Abstract

Since the introduction of the pollution exclusion in 1970, the scope of its application has remained one of
the most highly litigated insurance coverage issues. Whether construed to bar coverage for all damages
caused by contaminants, or only damages caused by traditional environmental pollution, the pollution
exclusion’s resulting coverage gap is significant. Although some form of pollution liability insurance has
been available since 1977, pollution liability coverage has not, generally speaking, been a mirror image

of the pollution exclusion — reducing, not eliminating, the pollution exclusion’s coverage gap. Since the
1990s, the pollution liability insurance market has grown and evolved with an increasing number of options
for insureds to further reduce the pollution exclusion’s coverage gap, including products pollution liability
coverage now offered by a small number of insurers.
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INTRODUCTION

Insurers have been issuing pollution liability policies since the late 1970s to fill the gap in general liability
coverage created by the pollution exclusion. Until recently, coverage under pollution liability policies has
been centered on an insured’s liability arising out of its premises and operations, largely overlooking
environmental liabilities arising from an insured’s products. Recognizing that environmental policies
initially tailored to provide coverage for liabilities arising out of an insured’s premises and operations left
a gap in coverage for liabilities arising from an insured’s products, a small number of insurers now offer
products pollution liability coverage. This article provides an overview of the complementary relationship
between the pollution exclusion and pollution liability insurance policies, focusing on the further reduction
of the pollution exclusion’s coverage gap by products pollution liability insurance policies.

POLLUTION EXCLUSION COVERAGE GAP

Pollution Exclusion History

Before 1966, the insuring agreement in a standard CGL? policy
afforded coverage for bodily injury and property damage “caused
by accident.”® In 1966, the insurance industry modified the insuring
agreement in a standard CGL policy to broaden coverage by
replacing “accident” with “occurrence,” defined as “an accident,
including injurious exposure to conditions, which results, during

“Pollution exclusions
originated from
insurers’ efforts

to avold sweeping

liability for long-term the policy period, in bodily injury or property damage that was
release of hazardous neither expected nor intended from the standpoint of the insured.™
waste."! As such, the 1966 revisions “covered property damage resulting

from gradual pollution.”®




POLLUTION EXCLUSION COVERACGE GAP continued

Qualified Pollution Exclusion

In 1970, in the wake of the Torrey Canyon disaster,® Santa Barbara off-shore oil spill,” other pollution incidents,
and increasing awareness of environmental pollution, the insurance industry introduced a pollution exclusion
endorsement to the standard CGL policy, which excluded coverage for bodily injury and property damage
“arising out of the discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic
chemicals, liquids or gases, waste materials or other irritants, contaminants or pollutants into or upon land, the
atmosphere or any watercourse or body of water.”® This “qualified” pollution exclusion included an exception
and did “not apply if such discharge, dispersal, release or escape was sudden and accidental.”® In 1973, the
qualified pollution exclusion endorsement became part of the main CGL policy form as exclusion “f.”°

“The evident purpose of this exclusion was to protect the insurer against claims arising from pollution resulting
from a gradual and/or continuous exposure to contaminants.”" “Courts nationwide split on the interpretation
of that clause, most pointedly diverging on the application of the terms ‘sudden and accidental’ to instances of
gradual pollution.”*? Courts generally agreed, however, that the qualified pollution exclusion does not apply to
product liability claims.”

Courts nationwide split on the interpretation of that clause, most pointedly
diverging on the application of the terms ‘sudden and accidental’ to
instances of gradual pollution.”*?




Absolute Pollution Exclusion

As a result of the conflicting decisions regarding the interpretation of the “sudden and accidental” exception, in
1985, the insurance industry replaced the qualified pollution exclusion with the “absolute” pollution exclusion,
which excluded coverage for bodily injury and property damage:

a. arising out of the actual, alleged, or threatened discharge, dispersal, release, or escape of pollutants

b. At or from premises you own, rent or occupy;

C. At or from any site or location used by or for you or others for the handling, storage, disposal,
processing or treatment of waste;

d. Which are at any time transported, handled, stored, treated, disposed of, or processed as waste by or
for you or any person or organization for whom you may be legally responsible; or

e. At or from any site or location on which you or any contractors or subcontractors working directly or

indirectly on your behalf are performing operations:

i if the pollutants are brought on or to the site or location in connection with such operations; or

ii. if the operations are to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize
the pollutants.'

In addition to deleting the “sudden and accidental” exception, the absolute pollution exclusion deleted the
phrase “into or upon the land, the atmosphere or any water course or body of water” and the word “toxic” from
the definition of pollutants.’® The absolute pollution exclusion also added the four subsections (a)-(d), including
“at or from premises you own, rent or occupy,” which some courts have interpreted as expanding the scope of
the exclusion to “encompass more than traditional conceptions of pollution.”

Other courts have disagreed that the deletion of the phrase “into or upon the land, the atmosphere or any water
course or body of water” and other modifications broadened the absolute pollution exclusion’s application
beyond “traditional environmental pollution into the air, water, and soil.”"” Courts have remained in general
agreement that the absolute pollution exclusion, like the qualified pollution exclusion, does not apply to product
liability claims.!®

Total Pollution Exclusion

In 1988, the insurance industry introduced the total pollution exclusion, which excluded coverage for bodily
injury and property damage “which would not have occurred in whole or part but for the actual, alleged or
threatened discharge, dispersal, seepage, migration, release or escape of pollutants at any time.”°

The purpose of the total pollution exclusion was “to exclude coverage for product releases and certain
off-site releases.”®

Consequently, as with the absolute pollution exclusion, courts addressing the scope of the total pollution
exclusion have reached conflicting conclusions as to whether the “exclusion bars coverage for all
injuries caused by contaminants, or whether the exclusion applies only to injuries caused by traditional
environmental pollution.”?’




POLLUTION EXCLUSION COVERAGE GAP continued

Application of Total Pollution Exclusion to Product Liability Claims

While some courts have held that the total pollution exclusion is limited to bodily injury and property damage
“arising from events commonly thought of as pollution, i.e. environmental pollution,”?? other courts have held that
the total pollution exclusion extends to product liability claims.2?

Examples:
CASE:

The Eighth Circuit Court of Appeals, applying Minnesota law, held that the total pollution exclusion® applied to an underlying
lawsuit arising out of the insured’s delivery of allegedly defective recycled fat that the claimant used as an ingredient in swine
feed.? The court rejected the insured’s argument that the dispersal must be intentionally caused by the insured, as opposed
to unintentionally caused by the claimant.?® The claimant alleged that the insured delivered recycled fat, derived from sources
such as restaurant cooking oil, which was contaminated with lasalocid and lascadoil and caused harm including death to
the claimant’s swine.?”

RESULT:

The court determined that the insured’s actions in “processing waste oil into fat products for use in animal feed” and the
claimant’s actions in “blending the contaminated fat into its feed and transporting the feed to its swine facilities in Indiana
and lllinois” qualified as “dispersal” of a pollutant for purposes of the pollution exclusion.?®

CASE:

A Florida federal court similarly held that the total pollution exclusion®® was unambiguous and to an underlying lawsuit
arising out of the insured’s alcoholic beverage that contained “liquid nitrogen to create a smoky effect” and allegedly
caused bodily injury to the claimant.®°

RESULT:

The court determined that the liquid nitrogen was an “irritant” and, therefore, satisfied the policy’s definition of “pollutant.”
The court also determined that “the allegations in the Underlying Complaint clearly support a finding that the insured
poured forth the liquid nitrogen, a ‘pollutant’, into the claimant’s beverage,” relying on the Merriam-Webster Dictionary’s
definition of “discharge” as “to pour forth fluid or other contents.”*2

CASE:

The California Court of Appeal also rejected an insured’s argument “that claims based on product defects or failures to
warn are not within the scope of the exclusion,” which “relied heavily on a law review article appearing in the Environmental

Claims Journal.”3?
RESULT:

In doing so, the court highlighted the differences between an absolute pollution exclusion and a total pollution exclusion:

e Although this article argues that products and completed-operations liability are not within the scope of the absolute
pollution exclusion, Exclusion f in the “Coverages” section of claimant’s policy was replaced by a new endorsement,
captioned “Total Pollution Exclusion Endorsement.” The contrast between the language of the two versions makes clear
that under the operative endorsement in claimant’s policy, there is no coverage for any of the claims in the underlying
complaints, even if the products liability claims apply to claimant.



e Exclusion f as it then read thus generally applied to pollution occurring at a particular location for which the insured
was somehow responsible. Under this language, liability arising from the sale of a defective product may have fallen
outside the exclusion. However, as indicated above, the language in the applicable version of the exclusion is far
broader. It applies to any bodily injury “which would not have occurred in whole or part but for the actual, alleged or
threatened discharge, dispersal of pollutants at any time.” This language shifts the focus to injuries that would
not have occurred “but for” the discharge of pollutants. Thus, even on the assumption that claimant’s alleged
liability is based on the sale of defective products that contributed to personal injuries caused by silica dust, the
injuries would not have occurred but for the discharge of the pollutant. Absent some other provision in the policy
excepting product liability claims from the exclusion,3* the exclusion applies.3®

Thus, in contrast to the courts’ general agreement that the qualified and absolute pollution exclusions do not apply to
product liability claims, courts have reached conflicting conclusions regarding the applicability of the total pollution
exclusion to product liability claims as a result of the differing opinions on whether the total pollution exclusion applies only
to “traditional environmental pollution.”®®

REDUCTION OF COVERAGE GAP THROUGH POLLUTION
LIABILITY INSURANCE

Pollution Liability Insurance History
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Environmental Impairment Liability Policies

In 1977, insurers began offering “environmental impairment” policies, which provided coverage for “claims
arising from single, repeated, or continuing environmental impairments.”” These early environmental
impairment policies typically provided liability coverage “for damage caused by gradual pollution” and
excluded coverage for “sudden and accidental” environmental impairment in light of the “sudden and
accidental” exception to the qualified pollution exclusion.®

Environmental impairment liability policies were “fairly uncommon and rarely discussed in case law.”*® In the
mid to late 1980s, environmental impairment liability policies “largely disappeared from the insurance market”
due to “claim expenses significantly outweighing premiums,” “difficulties obtaining reinsurance on these risks,”
insureds’ “reluctance to purchase the insurance,” and the policies’ failure to “close up many of the gaps that
existed in CGL policies,” among other reasons.*




REDUCTION OF COVERAGE GAP THROUGH POLLUTION
LIABILITY INSURANCE continued

Pollution Buyback Policies

In 1985, when the insurance industry promulgated the absolute pollution exclusion, it also “submitted a
companion pollution liability insurance policy to the nation’s insurance regulators,” which was “designed to
restore the insurance coverage excluded by the exclusion.™!

Complementing the language of the absolute pollution exclusion, this “pollution liability buyback policy
covered bodily injury and property damage resulting only from a ‘pollution incident,”” defined as “emission,
discharge, release or escape of pollutants into or upon land, the atmosphere, or any watercourse or body
of water, provided that such emission, discharge, release or escape results in ‘environmental damage.”?
“Environmental damage,” in turn, was defined as “the injurious presence in or upon land, the atmosphere,
or any watercourse or body of water of solid, liquid, gaseous or thermal contaminants, irritants or
pollutants.”? These pollution buyback policies did “not provide product liability, completed operations, or
toxic tort coverage.™*

Post-1990 Resurgence and Expansion of Pollution Liability Policies

From 1990 to 2010, the number of insurance companies offering pollution insurance products increased from
four to forty.*® By 2010, the available pollution insurance products included pollution legal liability, premises or
site-specific pollution liability, contaminated property development, lender environmental protection insurance,
and contractor’s pollution liability.*® This resurgence and expansion of pollution liability insurance products

has been attributed to “the increased interest of federal and state governments in redeveloping contaminated
properties known as brownfields.™”

Today, more than fifty insurers offer pollution insurance products.*® “Unlike property, casualty, and liability
insurance, which insurers sell in standard form, the terms of environmental policies are often rigorously
negotiated,™® and the terms are customizable.%°

Although the insurance industry has not promulgated a standard policy form for pollution liability coverage, a
typical pollution legal liability policy provides coverage on a claims made and reported basis for both third-
party claims and first-party cleanup costs.5' The liability insuring agreement in a premises or site-specific
policy generally provides coverage for loss and cleanup costs resulting from any “pollution condition” on, at,
under, or migrating from any covered location.®? Likewise, the liability insuring agreement in a contractor’s
pollution liability policy generally provides coverage for loss and cleanup costs resulting from a “pollution
condition” caused by “covered operations.”s®

Neither policy typically provides pollution liability coverage for losses resulting from a “pollution condition” caused
by an insured’s product.>* Examples of product liability claims that might be excluded from coverage by a total
pollution exclusion and outside the coverage afforded by a typical pollution liability policy include the following:




The manufacturer of a rubber piping sealant was named as a defendant in a lawsuit. It was
alleged that at a site where its product was used, liquid toxic chemicals seeped from the
manufacturing equipment. As a result of the chemical seep, the toxic discharge migrated into
the soil and groundwater outside of the facility.

A contractor for a PERC dry cleaner installed a ventilation fan system in its vapor barrier room.
The ventilation fan was intended to collect vapor and exhaust it through the stack above the
building, relieving dense buildup. The fan was installed correctly; however, due to an alleged
manufacturing error, the fan malfunctioned. Unfortunately, several occupants of the dry cleaner
complained that they suffered injuries from being exposed to the vapor in the building.

A company leased a hydraulic boom lift for a construction project. The lift was stationed
and sat vacant at the job site for two weeks. When the lift was moved, they discovered that
the diesel fuel tank had been leaking onto the ground, contaminating the surrounding soil.
Authorities were notified, requiring an investigation as well as subsequent soil cleanup. The
project owner sought recovery from the leasing company.

When a plant was opening for first shift, a spill of chemicals was discovered around plastic
tubing used in its manufacturing process. When the tubing had been installed, it operated
properly, with compatible chemicals successfully flowing through the tubing. After an
investigation of the spill was conducted, it was determined that the plastic tubing had
simply failed, leading to costs necessary to remediate the spill. A claim was made against
the tubing distributor.5®
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Products Pollution Liability Coverage

Recognizing that pollution liability policies providing coverage for environmental liabilities arising out of an
insured’s premises and operations left the pollution exclusion’s coverage gap for environmental liabilities
arising from an insured’s products, several insurers, including Great American Insurance Group,®® offer
products pollution liability coverage.

Like premises and operations pollution liability policies, the product pollution liability policies provide coverage
for loss and clean-up costs as a result of a claim for bodily injury, property damage, or environmental damage
because of a pollution condition caused by the insured’s product after the product has been put to its intended
use by a person other than the insured.?” Like other pollution liability policies, a products pollution liability
policy is customizable, subject to underwriting guidelines. Potential additional coverages include loss and
cleanup costs resulting from a pollution condition caused by the insured’s product during transportation by

a third party and waste disposal.®® Certain product lines, e.g., cosmetics and pharmaceuticals, may not be
eligible for products pollution liability coverage.5®




CONCLUSION

Since the issuance of the first pollution liability policies in the late 1970s, an insured’s ability to fill the gap in general
liability coverage created by the pollution exclusion has grown significantly. One recent example is the emergence of
products pollution liability insurance policies, which provide coverage for an insured’s environmental liabilities arising
from its products after the products have been put to their intended use by a person other than the insured.
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